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CANCELLATION OF POLICY 


In National Life Insurance Company v. Hanna 
({| 500,987) the West Virginia Supreme Court of Ap- 
peals decided that an insurance company, seeking to 
cancel a policy of life insurance on the ground of fraud 
on the part of the insured in the procurement of the 
policy, must tender back the premiums received on the 
policy, but that such requirement does not necessitate 
the reinstatement of an earlier policy surrendered by 
the insured in payment of a premium on the later 
policy. 

Statement of Facts 

At the time of filing its bill for cancellation with the 
court the insurer tendered to the administrator of the 
personal estate of the insured $127.97, inclusive of two 
items: (1) the sum of $63.42, with interest, covering 
the initial premium paid by the insured, and (2) the 
sum of $61.72, with interest, purporting to cover the 
second year’s premium paid by the insured nearly a 
year before it was due. The second year’s premium 
had been paid by the surrender of an earlier policy held 
by the insured. The defendant contended that the offer 
of restitution was insufficient, and that the only way 
in which the insurer could place the insured’s estate in 
statu quo regarding the second premium was by re- 
instatement of the earlier policy. 


Conclusions of the Court 


In sustaining the insurer’s demurrer to the defend- 
ant’s answer the court stated that it did not appear that 
the surrender of the old policy was connected with the 
issuance of the new one as inducement or otherwise. 
The relinquishment by the insured of his rights under 
the earlier policy, for an independent consideration, 
came a number of days after the transaction for the 
sale and purchase of the later policy had been con- 
summated, including delivery thereof and payment of 
the initial premium. Since it was manifest, on the facts 
presented in the answer, that the surrender of the older 
policy was not a factor in the procurement of the new 
one, the insurer in seeking cancellation of the later 
policy was required only to refund the premiums re- 
ceived on that policy, without taking into account the 
separate and subsequent transaction involving the sur- 
render of the older policy. 
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*% FIREAND CASUALTY * 


Use and Occupancy Fire Insurance.— Michigan statute held to 
invalidate a contribution or co-insurance clause in a use and 
occupancy fire insurance policy, so that defendant insurer’s 
claim that its liability for the loss which was sustained was 
limited by that clause is without merit. (The Thorrez and 
Maes Manufacturing Co. v. American Central Insurance Co., 
U. S. Dist. Ct., E. D. Mich.). . .§ 300,252. 


Insurance of Fruit Against Freezing.—Where defendant insur- 
ance company insured plaintiff’s fruit against freezing and, in 
accordance with the terms of the policy, plaintiff salvaged 
what. it could, crediting the proceeds thereof to the insurance 
company, and also deducted from liability that already 
harvested, the court properly entered a summary judgment 
for plaintiff, the damages being a matter of simple calcula- 
tion and there being no issue for a jury. (The American 
Insurance Co. v. Gentile Bros. Co., U. S. C. C. A., 5th C.) 

q 300,257. 


Tornado, Cyclone and Windstorm Insurance.—A “standard” 
or “union” mortgage clause in a policy insuring certain 
property against loss from cyclone, tornado or windstorm 
does not preclude the owner from suing the insurer when 
the interest of the mortgagee exceeds the amount of the 
loss, said clause providing that any loss shall be paid to 
the mortgagee as his interest may appear. (Swthart v. 
Missouri Farmers Mutual Tornado, Cyclone & Windstorm 
Insurance Co., Springfield (Mo.) Ct. App.)... J 300,259. 


Representations on Application for Insurance.—Where plain- 
tiff stated in application for five year farm policy that he 
had paid $2000 for farm in question and defendant insurer 
claimed that he had only paid $1000 for said farm, disputed 
issues were properly submitted to the jury. (Trantham v. 
The Home Insurance Co. of New York, Springfield (Mo.) 
Ct. App.). . .§ 300,260. 


Attempt to Defraud Insurers.—W here plaintiff overstated the 
value of property in proof of loss upon a policy, it was held 
that plaintiff's intent in preparing and submitting this list 
was a question of fact for the jury to determine from all 
the evidence; it could not be said as a matter of law that 
plaintiff was guilty of an attempt to defraud. (Gechijian v. 
Richmond Insurance Co., Mass. Supreme Jud. Ct.) 

J 300,256. 


Reformation of Burglary Policy.—Plaintiff’s amendment to her 
original petition, showing that statement in policy as to 
nature of plaintiff’s business was erroneous and not made 
in accord with agreement between insurer and insured, 
should have been allowed, such amendment being self- 
sustaining. (Euster v. Standard Accident Insurance Co., Pa. 
Superior Ct.) .. .§ 300,251. 


Proof of Loss on Policy.—Where defendant insurance com- 
pany appealed from a judgment in favor of plaintiff, claim- 
ing the amount of the judgment was greater than the loss 
and damage proven, it was held that since there was a 
conflict in the testimony, weight had to be given to the 
findings of the trial court. (Horn v. Milwaukee Mechanics 
Insurance Co., lowa Supreme Ct.). . .§ 300,255. 


Valuation of Property Destroyed.—In action on fire insurance 
policy, court erred in directing judgment for plaintiff since 
question as to value of property destroyed should have been 
submitted to the jury. (National Ben Franklin Fire Ins. Co. 
v. Purvis, Ga. Ct. App.). . .§ 300,261. 


Insurer’s Liability for Failure to Defend Action.—Defendant, 
plaintiff’s insurer, was held liable to plaintiff for costs of 
defense of action undertaken by plaintiff when defendant 
denied liability under its policy, the court finding that the 
loss was covered by said policy. (Public Coal Co. v. Con- 
tinental Casualty Co., Pa. Superior Ct.)...¥ 300,250. 


Insurance Coverage on “Contents” of Building.—An insurance 
pore that insured the “contents” of a dance pavilion was 
eld not to extend to fixtures destroyed by fire in a re- 
freshment stand forty-two feet from the main dance floor. 
(Peony Park, Inc. v. Security Insurance Co., Neb. Supreme 
Ct.) . . .§ 300,258. 


Amount Allowable for Damage to Building.—Plaintiff was 
only entitled to recover from the insurer of its building 
located at Greenville, S. C., the difference between the 
agreed value of the building before the fire, as stated jn 
the policy, and the value of the building, not the salvage 
value of the material. therein, after the fire. (Aetna [y- 
surance Co. v. Norris Bros. Inc., U. S. C. C. A., 4th C.) 

{ 300,249. 


Increase of Moral Hazard Due to Breach of Condition in 
Policy.—Where defendant insurance company pleaded an 
increase in the moral hazard due to plaintiff’s breach of 
a condition in the policy requiring him to be the uncondi- 
tional owner of the land on which the insured building was 
located, the judgment in favor of the plaintiff was affirmed 
on the ground that the facts and circumstances pleaded did 
not cause such an increase in the moral hazard as would 
allow defendant to void the policy. (Rayford v. Aetna In- 
surance Co., La. Ct. App.)... 300,253. 


“Other Insurance” Clause.—Clause relieving insurer of liability 
where other insurance on the same property existed, held 
to apply to other insurance obtained and held by the in- 
sured and not to other insurance held by a third party also 
having an insurable interest in the property. (The Auto- 
mobile Insurance Co. of Hartford, Conn. v. Springfield Dyeing 
Go., ine., U. S. C. C. A., Sed C.)... -F SOO254. 


% NEGLIGENCE 


(Other than Automobile) 


Wire Fence Erected to Protect Grass.—Where plaintiff tenant, 
while cutting across the lawn, fell over a wire fence erected 
to protect the grass, he was denied recovery on the ground 
that he was a mere licensee while crossing the lawn and 
the only duty owed him by defendant landlord was to re- 
frain from wilful, wanton and reckless conduct. (Cohen v. 
Davies, Mass, Supreme Jud. Ct.).. 401,120. 


Treatment of Leg Injury Resulting in Amputation—Where 
plaintiff sought to recover for loss of his right leg alleged 
to have been caused by reason of negligence on the part 
of State of New York and its agents in administering treat- 
ment, recovery was barred for failure to prove any negli- 
gence of the State and failure to prove injury was caused 
by the manner in which treatment was administered rather 
than from other causes. (Turack v. State of New York, 
N. Y. Ct. Claims). . .] 401,122. 


Ramp Constructed at Curb.—Plaintiff, who sought to recover 
damages from defendant city for injuries sustained while 
crossing a street on which a ramp had been constructed 
from the curb to the pavement, and upon which plaintiff 
fell, was denied recovery on the ground that she failed 
to prove freedom from contributory negligence. (Hoffman 
v. City of Sioux City, Iowa, lowa Supreme Ct.). . { 401,136. 


Theatre Stairway.—Plaintiff sought to recover damages for 
injuries sustained by him while a patron at defendants 
theatre, when he fell down a dimly lighted flight of stairs 
leading to the rest room. Plaintiff’s petition stated a cause 
of action as the stairway involved should have been so 
well lighted that patrons, who had the right to use_the 
rest room, could travel thereon with perfect safety. (Gunn 
v. Saenger-Ehrlich Enterprises, Inc. La. Ct. App.) 

7 401,128. 


Assault in Theatre.—Plaintiff brought an action to recover 
damages for an assault by a third person while attending 
defendant’s theatre, on the theory that by failure to keep 
a matron or other guard in or about the ladies’ room where 
she was assaulted, defendant failed to exercise reasonable 
care toward its patrons. The complaint was properly dis- 
missed by the trial court, as the assault was not the reason- 
able or probable consequence of the absence of a matron 
from the ladies’ room. (Hart v. Hercules Theatre Corp. 
N. Y. App. Div.).. .] 401,134. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Defective Stairway.—Plaintiff sustained injuries as a conse- 
quence of a fall down a staircase in the common hall of an 
apartment house owned and controlled by defendant. On 
appeal the complaint was dismissed, as the condition of 
the stairs was such that the only defect was a rise of 
about one-eighth inch of a brass strip close to the banisters. 
(Schoonmaker v. The Poughkeepsie Savings Bank, N. Y. 
App. Div.). . .f 401,135. 


Electric Wires Falling to Ground.—Plaintiff, who alleged that 
she sustained shock and injuries when defendant’s overhead 
electric wires fell to the ground, was barred recovery by 
reason of the jury’s finding that the falling of the wires 
was caused solely by lightning, and that plaintiff was not 
injured by the falling of the wires and sustained no damage 
as a result thereof. (Olivares v. San Antonio Public Service 
Co., Tex. Ct. Civ. App.).. . 401,125. 


Contractor’s Liability—Where a person’s property is physically 
damaged by vibrations from blasting operations conducted 
by a contractor in the construction of a sewer for a city, 
the contractor is liable for the damage without proof on 
the plaintiff's part that he was negligent in carrying on the 
work. (Bluhm v. Blanck & Gargaro, Inc., Franklin County, 
Ohio, Ct. App.) . . . J 401,130. 


Municipality’s Liability.—Plaintiff brought an action to recover 
for damage to her ice crop, caused by the breaking of a 
dam on an artificial pond maintained by defendant city. 
The negligent acts of the city and a federal agency com- 
bined produced the nuisance which injured plaintiff and it 
was a question for the jury whether defendant was liable 
in damages to plaintiff. (Towner v. City of Melrose, Mass. 
Supreme Jud. Ct.). . .§ 401,121. 


Store Owner’s Liability—A store owner was not liable for in- 
juries incurred by a customer when a door in the ladies’ 
rest room swung violently against her while she was making 
an exit from a booth, because the injuries were caused 
solely through her own negligence and lack of care. 
Ore Montgomery Ward & Co., Inc., La. Ct. App.) 

132. 


Hotel Guest Injured.—Plaintiff, while a guest of defendant 
hotel company, went into the drug store operated for the 
convenience of the guests. She secured permission of the 
manager to use a telephone located inside the prescription 
room and was injured when she fell through an open trap 
door to the basement below. The trial court properly di- 
rected a verdict for defendant, as plaintiff was a licensee 
and failed to prove wilful or wanton misconduct. (Mce- 
Mullen v. M. & M. Hotel Co., lowa Supreme Ct.). . .f 401,123. 


Golfer Injured.—Plaintiff, while playing golf in a park situated 
near the railroad tracks of defendant, knocked a ball upon 
the tracks and while searching for it was struck by a freight 
car. The place where plaintiff was injured was a switch- 
yard, and defendant owed plaintiff no duty except not to 
hurt him wilfully or negligently after he was discovered or 
his danger known. (Groves v. Southern Railway Co., Ga. 
Ct. App.).. . 401,126. 


Passenger Injured.—The relationship of carrier and passenger, 
which requires the highest degree of care, continues until the 
passenger has alighted from the railroad car, and it obtains 
with respect to the steps provided for the passenger’s exit 
from the vehicle. (Jones v. Kurn, Trustee, Springfield (Mo.) 
Ct. App.).. . 401,127. 


Presumption of Approaching Peril.—A pedestrian walking at 
an ordinary gait, and possessed of the faculties of seeing 
and hearing, is presumed to have seen and heard an ap- 
Proaching train, especially when there is no obstruction of 


any kind in the direction of the approaching train. (Alsup 
v. Henwood, Springfield (Mo.) Ct. App.)...§ 401,133. 


Negligence Per Se.—Plaintiffs brought an action to recover 
damages for the death of their father and husband, who died 
as the result of injuries sustained when he dived into water 

knee deep” and allegedly struck his head on a stump. An 
ordinance of defendant forbade the use of the water for 


bathing purposes, and the trial court properly entered judg- 
ment for defendant non obstante veredicto, as the deceased’s 
acts in violation of the ordinance constituted negligence 
io ‘ a, v. City of Fort Worth, Tex. Ct. Civ. App.) 


Burden of Proof.—Where a defendant railroad company ex- 
onerated itself from the charge of negligence in the handling 
of cattle in transit, the burden of proof shifted to the plain- 
tiff to go forward with the evidence and he could not rely 

y) = the presumption of negligence arising in such a case. 

(Panhandle and Santa Fe Railway Co. v. Wilson, Tex. Ct. 

Civ. App.). . .§ 401,129. 


Erroneous Instruction.—An instruction to a jury that a rail- 
road must show by a preponderance of the evidence that 
an injury incurred in an accident was not caused by its 
negligence was error. (St. Louis-San Francisco Railway Co. 
v. Mangum, Ark. Supreme Ct.). . .f 401,131. 


* LIFE x 


Misrepresentations by Insured.—A court rightly ordered the 
rescission and cancellation of the indemnity and disability 
provisions of two life insurance policies where insured had 
made misrepresentations as to his previous medical history 
and was seeking disability benefits for an affliction that he 
had for several years before application for insurance was 
made. (Mavromcolas v. New York Life Ins. Co., U. S. Dist. 
Ct., W. D. Pa.). . .f 500,982. 


Construction of Word “Period” in Insurance Policy— Where 
insurance policy provided for monthly payments for dis- 
ability for a continuous period of loss of time caused there- 
by, except for any period during which insured was not 
under regular medical treatment, the court refused to hold 
that the word “period”, used with reference to medical 
treatment, meant regular treatment each month. (Scinski 
v. Great Northern Life Insurance Co., Mont. Supreme Ct.) 

7 500,995. 


Insertion of Wrong Table in Insurance Policy.—The court re- 
fused to reform an insurance policy at the instance of the 
insurance company, which claimed that the wrong table for 
automatic extension of the policy upon default of premium 
payments was inadvertently inserted in the policy, for the 
reason that the evidence did not clearly show a mutual 
mistake or other reason for reformation. (Knott v. The 
Lincoln National Life Insurance Co., Iowa Supreme Ct.).. 
7 500,994. 


Suicide Provision in Policy.—A court properly granted a non- 
suit in favor of an insurer, where all of the evidence pre- 
sented pointed to the fact that the insured committed suicide 
which precluded recovery under the provisions of the 
policy. (Fox v. Mutual Benefit Health & Accident Associa- 
tion, Ga. Ct. App.).. J 500,988. 


Cancellation of Policy—Where an insurance policy on the life 
of an employee was obtained through the connivance of an 
employer who intended to take the employee’s life, and who 
thereafter did procure the murder of the employee, the 
insurer was entitled to have the policy cancelled on the 
ground of fraud in its procurement. (National Life and 
Accident Ins. Co. v. Martin, Tenn. Supreme Ct.). . .§ 500,978. 


Apportionment of Dividend to Policy.—Under a statute regulat- 
ing the payment of dividends on ordinary policies, the 
insurer’s apportionment of a dividend to a life policy oper- 
ated to extend the insurance until the date of the insured’s 
death. (Wells v. Metropolitan Life Ins. Co., N. Y. App. Div., 
2nd Dept.).. . 500,981. 


Recovery of Allegedly Excessive Assessments.—Inasmuch as 
the plaintiff based his right to recover allegedly excessive 
assessments upon the lack of power of the insurer to in- 
crease the assessment rates, a new trial was properly 
ordered by the trial court on the issues of reasonableness 
and necessity. (Jackson v. The Security Benefit Assn., 
Kansas City (Mo.) Ct. App.).. 7 500,984. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—continued 


Beneficiary’s Suit Against Insurer’s Agent.—A beneficiary’s suit 
against the agent of a burial corporation was successfully 
brought on the theory that the agent was liable for con- 
tracts unlawfully made, inasmuch as the insurer had not 
obtained a license to do business within the state. (Partain 
v. Kirshner, Tenn. Supreme Ct.).. .§ 500,977. 


Meaning of “Confining” Illness.—Disability benefits were not 
recoverable under a policy of insurance containing a clause 
for monthly payments for “confining” illness, since the ill- 
nesses that did confine the insured came from a cause which 
originated long prior to the effective date of the policy. 
(McPherson v. Mutual Benefit Health and Accident Assn., 
Cal. Supreme Ct.). . .J 500,986. 


Return of Insurance Premiums.—Plaintiff was entitled to the 
return of premiums paid on a policy of life insurance in 
which she had no insurable interest, since the policy was 
void as a wagering contract and she was not guilty of 
actual fraud. (Washington v. Atlanta Life Insurance Co., 
Tenn. Supreme Ct.).. J 500,992. 


Failure to Exercise Convertible Option Clause.—A bill for 
specific performance by the administrator of a deceased 
incompetent to compel an insurer to exchange a term policy 
with a specific option clause that had expired for an or- 
dinary life policy was denied where the administrator, who 
was also regular guardian, had ample opportunity to make a 
change before the expiration occurred, and his failure to 
do so was chargeable to his own neglect. (Amiot v. Kansas 
City Life Insurance Co., U. S. C. C. A., 6th C.).. . 500,990. 


Non-Forfeiture Provision.—A non-forfeiture provision in a life 
insurance policy providing for paid-up participating insur- 
ance in case the policy lapsed governed, where no action was 
taken by the insured, and where the evidence introduced by 
the beneficiary concerning the payment of premiums was 
not convincing. (Zeller v. John Hancock Mutual Life In- 
surance Co. of Boston, Massachusetts, U. S. Dist. Ct., E. D. 
Mo.)...¥ 500,991. 


Change of Beneficiary Situation.—An instruction which ignored 
a change of beneficiary situation suggestive of a forgery of 
the beneficiary’s name and gave undue prominence to cer- 
tain conduct of the plaintiff, as indicative of an estoppel, was 
deemed erroneous and an order awarding a new trial was 
affirmed. (Foster v. Modern Woodmen of America, Kansas 
City (Mo.) Ct. App.).. J 500,983. 


Claim for Disability Benefits—Where a policy provided for 
disability benefits if illness or disability prevented the in- 
sured “from engaging in any occupation whatever for re- 
muneration or profit,” the insured had no claim for 
disability benefits where it was shown that the claimant was 
able to engage in active employment, although unable to 
resume his old occupation. (New York Life Ins. Co. v. 
Ashby, Ark. Supreme Ct.). . .§ 500,985. 


Specific Performance of Contract to Name as Beneficiary.— 
Plaintiff was granted specific performance of an agreement 
by which insured agreed to name her as beneficiary in poli- 
cies of life insurance amounting to $3,000 in consideration 
of services to be rendered, the court holding that said 
agreement operated, in equity, as a release of the power 
to substitute as beneficiary one who is without superior 
equities. (MacDonald v. Conservative Life Insurance Co., 
Mich. Supreme Ct.).. . J 500,993. 


Suit in Interpleader—Where the Circuit Court of Appeals re- 
versed and remanded an interpleader suit to the District 
Court with instructions to enter a decree for the defendant, 
every question which was before the Circuit Court was 
finally determined and the District Court was bound by 
the determination. (Thornton v. Carter, U. S. C. C. A., 8th 
C.). . .$ 500,980. 


Declaratory Judgment.—A declaratory judgment was held to 
be the proper remedy to determine whether a husband or 
wife was entitled to the possession and benefits of certain 


life insurance policies on the life of the husband, alleged 
to be wrongfully held by the wife. (Sonkin v. Sonkin, 
N. Y. App. Div.). . . 500,989. 


Inadmissibility of Deceased’s Conversations.—Deceased’s con. 


versations with his wife, indicating the absence of any 
motive for suicide, were deemed inadmissible under 
statute which barred evidence “of or concerning any con. 
versation with . . . a deceased . . . relative to any 
matter at issue.” (Scott v. Prudential Ins. Co. of America, 
Minn. Supreme Ct.).. . 500,979. 


*% AUTOMOBILE * 


Interpretation of Exclusion Clause in Public Liability Insurance 


Policy.— Where policy of public liability insurance excluded 
liability arising from the use of any vehicle, the court held 
that said exclusion clause did not extend to insured coal 
company’s liability for injuries to a pedestrian who was 
struck by some coal, which was being unloaded by one 
of insured’s truck drivers. (London & Lancashire Indemnity 
Co. of America v. Barron Fuel Co., U. S. Dist. Ct., W. D, 
Mo.).. .¥ 702,230. 


Automatic Insurance for Newly Acquired Automobiles— 


Where insured purchased a second car, his old one being 
worn out and kept in the garage, the court held that the 
automatic insurance provision of his liability policy applied 
to the new automobile immediately upon delivery to in- 
sured, irrespective of the facts that the license plates were 
on the replaced car and the registration had not been trans- 
ferred. (Merchants Mutual Casualty Co. v. Lambert, N. H. 
Supreme Ct.).. .J 702,228. 


Two Policies—Where the car was primarily insured by its 


owner and also came within the coverage of a policy ob- 

tained by its owner’s employer on cars used in the latter’s 

business, the court held that the policy issued to the owner 

was primary insurance and that the policy issued to the 

employer furnished simply excess insurance. (Great 

American Indemnity Co. v. McMenamin, Tex. Ct. Civ. App.) 
{ 702,222. 


Introduction, of Insurance Protection into Trial of Case— 


Where plaintiff was permitted to state that defendant told 
him he would let his insurance company take care of the 
matter of plaintiff’s injuries, arising out of a collision be- 
tween their two cars, the court held it reversible error 
to inject the matter of insurance protection in this manner 
into the trial of the case. (Floy v. Hibbard, Iowa Supreme 
Ct.). . .§ 702,219. 


Final Judgment Against Insured Prerequisite to Suit Against 


Insurance Company.—Where the statutes required plaintiff 
to obtain final judgment against insured before suing in- 
surance company for injuries arising out of insured’s negli- 
gent operation of an automobile, it was held that a default 
judgment, obtained without proper service upon the de- 
fendant, would not support a suit against the insurance 
company. (Rogan v. Liberty Mutual Insurance Co., Mass. 
Supreme Jud. Ct.)... 702,218. 


Liability of Dealer to Prospective Purchaser of Automobile 


for Defective Brakes.—Where the wife of a prospective 
purchaser sought to hold a used car dealer for injuries sus- 
tained as a result of defective brakes, the court properly 
directed a verdict for defendant when plaintiff failed to 
establish the knowledge of the defendant of the condition 
of the brakes as a part of her prima facie case. (Bogart ?. 
Cohen-Anderson Motor Co., Inc., Ore. Supreme Ct.) 
1 702,223. 


Collision Between an Automobile, Towed by a Truck, and an 


Automobile Approaching from Opposite Direction.—The 
court held that a verdict against defendant in a collision 
between its car and plaintiff's car, which was approaching 
from the opposite direction and being towed by a truck, 
was against the weight of evidence where the facts show 

that after the accident plaintiff’s car was at least partly on 
the wrong side of the road and defendant’s was on the 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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proper half of the road to the extreme right. (Young v. 
Rochester Gas & Electric Corp., N. Y. App. Div., 4th Dept.) 
_ .§ 702,232. 


Collision at Railway Crossing.—The court reversed judgments 
for plaintiffs and dismissed their suits for personal injuries 
sustained in a collision between the automobile in which 
they were riding and a train for the reason that the physical 
facts, as shown by photographs of the scene, proved that 
it was impossible that plaintiffs had exercised proper look- 
out for their own safety. (Union Railway Co. v. Betts; 
Same v. Richardson; Same v. Franklin, Tenn. Ct. App.) 

q 702,240. 


Collision Between Motorcycle and Truck.—Trial court’s find- 
ing of contributory negligence on part of one plaintiff was 
afirmed on appeal on the ground that the testimony in 
the proceeding warranted such a finding, thereby preclud- 
ing plaintiffs from recovering damages for injuries sustained 
as the result of a collision between a motorcycle driven by 
minor plaintiff and a truck operated by an employee of 
defendant. (Fertsch v. White, Tex. Ct. Civ. App.) 

q 702,245. 


Driver’s Lack of Skill—Judgment of trial court in favor of 
plaintiff, who was injured while riding as a guest in an 
automobile driven by defendant, was reversed on the ground 
that error was committed by that court when it set aside 
the jury’s answer with respect to acquiescence on part of 
plaintiff and lack of skill on part of defendant; it was held 
that jury questions were presented on both these issues. 
(Struck v. Vetter, Wis. Supreme Ct.). . .] 702,246. 


Railroad Crossing Collision.—The court held that the presump- 
tion of negligence placed upon the railroad company by 
statute was rebutted when the evidence disclosed that the 
driver of the automobile with which the train collided 
drove onto the tracks with no lookout for a train, and that 
the train had been traveling about 20 miles per hour, its 
whistle blowing and its bell ringing. (Van Allen v. Atlantic 
Coast Line Railroad Co., U. S. C. C. A. 5th C.).. § 702,255. 


U-Turn in Street.—Where defendant attempted to make a 
U-turn in the street and the rear of his cab was struck 
by another vehicle, causing the spare tire to become de- 
tached and to roll against and injure plaintiff, court found 
that negligence of defendant was a proximate cause of the 
accident. (Flores v. Sullivan, Tex. Ct. Civ. App.) 

{ 702,262. 


Passengers in Car on Joint Venture.——Where plaintiff and de- 
fendant started on a fishing trip in defendant’s car, the 
trip having been made at plaintiff’s suggestion, the court 
held that they were engaged in a joint venture and plaintiff 
could not recover for injuries sustained when defendant 
lost control of her car while rounding a curve on their way 
home. (Nettie Johnson v. Fischer; John Johnson v. Same, 
Mich. Supreme Ct.).. .§ 702,264. 


Street Car Turned Across Path of Car.—Conduct of motorman 
on street car, which made right turn across highway in 
front of approaching car, in failing to warn motorist of 
intention to turn, held to amount to negligence which 
proximately caused collision. (Booth v. City of Detroit; 
Postle v. Same; Shaw v. Same, Mich. Supreme Ct.) 
¥ 702,265. 


Turning at Intersection Without Manual Sign of Intent— 
Where plaintiff was injured when the driver of the car in 
which she was riding lost control in an effort to avoid a 
collision with a truck making a left turn into an intersec- 
tion without warning, the appeal court held that it was 
error for the lower court to change the finding of the jury 
that the truck driver’s negligence was a cause of plaintiff's 
injuries. (Stenson v. Schumacher, Wis. Supreme Ct.) 


{ 702,272. 


Horse and Rider Struck by Automobile.—Plaintiff recovered 
for personal injuries to her minor ward, sustained when 
defendant’s automobile struck the horse he was riding and 
threw both horse and rider into a ditch at the side of the 
road. (Spangler v. Brown, Neb. Supreme Ct.)...{] 702,225. 


Worker Crossing Road Hit by Car.—Plaintiff’s decedent held 
guilty of contributory negligence as a matter of law in 
walking across highway, at night, in front of slowing, ap- 
proaching car which was in clear view. (Hoelmer v. Sution, 
Minn. Supreme Ct.). . .§ 702,229. 


Contributory Negligence of Pedestrian.—Plaintiff, who was in- 
jured while crossing at an intersection, was denied recovery 
on the ground that the instructions complained of on appeal, 
informing the jury that it was her duty to look for ap- 
proaching traffic, and that if she did not look in either 
direction when entering upon the highway she was guilty 
of negligence, did not constitute reversible error in view 
of the evidence and all the instructions considered as a 
whole. (Kuhnhausen v. Woodbeck, Wash. Supreme Ct.) 

q 702,235. 


Collapse of Barricade upon Pedestrians as Result of Collision 
at Intersection.—Plaintiffs were struck by a barricade which 
collapsed as a result of a collision between a truck and an 
automobile at an intersection. The court, in affirming a 
judgment in favor of the truck driver, held that the errors 
in two instructions, when considered with all of the in- 
structions, were not prejudicial to plaintiffs’ case. (Passa- 
relli v. Souza, Cal. Dist. Ct. App.). . .{ 702,236. 


Dog Struck by Car.—Judgment for plaintiff for damages for 
the death of his sons’ dog, which was run over by defendant 
as it followed said sons across the street, was proper, 
plaintiff not being chargeable with contributory negligence 
since the dog was not “at large” upon the street in violation 
of statute, but was under the control of its masters. (Dalton 
v. Dean, Tenn. Supreme Ct.).. . 702,259. 


Bicycle Struck by Truck.—Where there was no evidence that 
bicycle rider, who had stopped for red light and who was 
hit by truck approaching from the rear, had been negligent, 
court erred in instructing the jury to the effect that plain- 
tiff’s negligence, if shown, would bar his right to recover. 
(Groover v. Cudahy Packing Co., Ga. Ct. App.)... 702,261. 


Pedestrian Struck by Automobile Forced Off Road.—Where 
plaintiff was injured when a truck forced an automobile off 
the road against plaintiff who was walking on the shoulder 
of the road, the court reversed a directed verdict for de- 
fendant, holding that there was sufficient evidence that the 
driver of the truck was an employee of defendant to submit 
the case to a jury. (LaDuke v. International Paper Co., 
N. Y. App. Div., 3rd Dept.) .. {| 702,271. 


Duty of Passenger to Warn Driver—Where plaintiff had 
noticed no previous negligence on the part of the driver of 
the automobile in which she was riding, it was held that 
the warning she gave the host of the approach of the truck 
was all that she was required to give. (Wilson v. Birken- 
bush, Mass. Supreme Jud. Ct.).. . 702,217. 


Wilful and Wanton Negligence Under Guest Statute—Where 
the evidence disclosed that the driver of the automobile in 
which plaintiff was riding at the time of the collision was 
intoxicated and had removed the speedometer from his 
car, the court held that there was sufficient evidence to 
send the matter of wilful and wanton negligence under the 
guest statute to the jury. (McCown v. Schram, Neb. Su- 
preme Ct.)...{ 702,226. 


Statute Prohibiting Passing of Vehicle at Intersection Con- 
strued.—The court held that the statute which prohibited 
a driver from passing a vehicle crossing an intersection 
applied to passing a vehicle turning at an intersection. 
(Brown v. Rafferty, Springfield (Mo.) Ct. App.). . . 702,234. 


Insurance Against Theft of an Automobile.—Plaintiff, the con- 
ditional seller of an automobile, was not allowed to recover 
under an insurance policy against theft where the evidence 
showed that the automobile could not be located and might 
still be in the possession of the conditional buyer. (Diggs 
v. Aetna Insurance Co., Tenn. Ct. App.). . .¥ 702,238. 
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AUTOMOBILE—continued 


Carrier’s Duty to Passenger.—Where passenger’s ticket was 
lost or stolen at a bus terminal, the carrier owed no duty 
to further transport said passenger, the loss of a ticket 
falling upon the passenger and not the carrier. (Daigrepont 
v. Teche Greyhound Lines, Inc., Ga. Supreme Ct.) . . . | 702,241. 


Liability Under Guest Statute.—There was not sufficient evi- 
dence of gross negligence to hold defendant liable for the 
personal injuries to his guest arising out of a collision while 
they were enroute to races, defendant having agreed to 
take plaintiff if her daughter would stay with his sick child. 
(Rowan v. Allen, Tex. Com. App.).. .{ 702,242. 


Suit by Guest Injured in Foreign State.—Plaintiff, who was 
injured while riding as a guest in defendant’s automobile, 
moved for a new trial, claiming the jury was misled and 
confused by certain instructions relating to proof of negli- 
gence by plaintiff. The judgment was affirmed on the 
ground that the jury understood from all the instructions 
given, the precise issue in the case. (Dufner v. Mathis, Il. 


App. Ct.).. . 1 702,243, 


Employer-Employee Relationship.—The court held a traveling 
salesman, who owned and operated the offending auto- 
mobile in a collision, and who was paid on a commission 
basis, to be an employee of defendant and not an inde- 
pendent contractor. (Brown v. Kremer; Witherspoon v. 
Same, N. J. Supreme Ct.). . .§ 702,250. 


Liability of Common Carrier.—Where plaintiff sued for dam- 
ages for illness contracted as a result of exposure due to 
defendant’s bus taking her beyond her station, the court 
held defendant’s negligence was not the proximate cause 
of her illness for the reason that in the exercise of ordinary 
care she could have avoided any injury. (Southeastern 
Greyhound Lines, Inc. v. Groves, Tenn. Supreme Ct.) 

1 702,267. 


Statute Relating to Overtaking and Seen, of Vehicles.— 
Where trial court refused to grant plaintiff’s requested in- 
struction which followed the wording of a repealed statute 
governing the overtaking and passing of vehicles proceed- 
ing in the same direction, such order was affirmed on 
appeal. The court held, after a comparison of the repealed 
statute and the later enactment, that it was not plaintiff’s 
right to have the law stated in the manner he requested. 
(Jones v. Krambeck, Ex’r’x, lowa Supreme Ct.).. . 702,269. 


Assured Clear Distance Ahead.—Question of violation of as- 
sured clear distance ahead statute held to be one for the 
jury in an action by plaintiff to recover for injuries sus- 
tained while standing in front of a stalled automobile, which 
injuries were the result of a collision between the parked 
car and an automobile driven by defendant. (Janes v. 
Roach, Iowa Supreme Ct.).. . 702,270. 


Emergency of Defendant’s Own Creation.—Where plaintiffs 
were injured in New Hampshire through the negligence of 
their driver in striking another car, it was held that they 
were not guilty of contributory negligence in not objecting 
to defendant driver’s speed, since they were not aware of 
the imminence of danger, and that defendant driver could 
not rely upon the doctrine of emergency, having created 
the emergency by his own acts. (Gray v. Dieckmann, 


U. S.C. C. A, Ist C.).. 702,221. 


Causal Connection Between Injuries and Accident.—The court 
reversed a decision for plaintiff for the reason that at the 
trial a hypothetical question, addressed to a physician, was 
based upon facts insufficient to permit a rational conclusion 
as to the causal connection between the injuries and the 


accident. (Mathiesen Alkali Works, Inc. v. Redden, Md. Ct. 
App.).. . 702,227. 


Family-Purpose Doctrine.—Under the family-purpose doctrine, 
a married woman is liable for personal injuries to a third 
person resulting from the negligent operation of her auto- 
mobile by a person operating same under the supervision 
of her husband. (Golden v. Medford, Jr., Ga. Supreme Ct.) 

4 702,237. 


Contributory Negligence of Intestate.—Plaintiff, seeking to 
recover damages for wrongful death of intestate who was 
killed when struck by defendant’s automobile while walk- 
ing across a railroad crossing, was denied recovery on the 
ground that the jury was justified in finding that the acci- 
dent would not have happened if plaintiff’s intestate had 
been in the exercise of due care. (Bechard, Adm’x v. Lake, 
Me. Supreme Jud. Ct.).. . 702,244. 


Failure to Keep Proper Lookout.—Where plaintiffs recovered 
judgment for injuries sustained by a minor daughter, the 
court on appeal held that failure of trial court to submit 
questions concerning rate of speed of defendant and as- 
sumption of risk by plaintiff did not constitute reversible 
error, inasmuch as the accident was found to have been 
caused solely by defendant’s negligent failure to keep a 
proper lookout. (Maurer v. Fesing, Wis. Supreme Ct.) 

{ 702,247. 


Comparative Negligence in Railway Crossing Collision.—De- 
fendant railway company was held liable he the wrongful 
death of a decedent, who was himself guilty of contributory 
negligence, because, under the comparative negligence stat- 
ute, there may be recovery under such circumstances when 
the decedent was less negligent than the operatives of the 
train. (St. Louis-San Francisco Railway Co. v. Hovley, Ark. 
Supreme Ct.). . .[ 702,249. 


Repossession by Force Under Conditional Sales Contract.— 
A plaintiff recovered for personal injuries sustained when 
defendants attempted to forcibly repossess a car which he 
had purchased under a conditional sales contract, three pay- 
ments being due. The court held that a seller may re- 
possess an automobile peaceably, but is liable for any 
injuries resulting from his attempt to do so forcibly. (Burgin 
v. Universal Credit Co., Wash. Supreme Ct.).. . | 702,252. 


Motor Club’s Settlement of Claims.—Services furnished to 
members of defendant motor club, whereby property dam- 
age claims growing out of automobile cases are attempted 
to be amicably settled, or arbitrated, are held to constitute 
the unauthorized practice of law, and said defendant is 
permanently enjoined from such practices. (Merrick v. 
American Automobile Association, Inc., U. S. Dist. Ct. 
D. of C.)... 9 70e,aoe 


Degree of Care Exercised by Bus Driver.—Bus passenger, who 
sought to recover for injuries sustained as a result of 
driver’s negligence, was denied recovery on the ground that 
the evidence showed not only that the driver was not negli- 
gent in ascertaining whether water covered the highway 
at the point of accident, but on the contrary showed that 
he exercised a high degree of care in attempting to ascertain 
whether any water was there. (Teche Lines, Inc. v. Shelton, 
Miss. Supreme Ct.). . .§ 702,256. 


Constructive Knowledge of Servant’s Intoxication.—Appellant, 
who was sued for injuries resulting from the negligent 
drunken driving of his alleged servant, was held not charge- 
able with constructive knowledge of the fact that his servant 
was liable to be drunk while driving an automobile merely 
because appellant knew that he occasionally drank in- 
toxicatinge liquors. (Gooch v. Dillard, Miss. Supreme Ct.) 


1 702,257. 


Concurrent Cause.—Negligence of driver of school bus in dis- 
charging minor plaintiff while bus was stopped on road in 
violation of statute, and negligence of driver of approaching 
car which struck plaintiff when he attempted to cross road, 
held to have been proximate causes of plaintiff’s injuries. 
(Allyn & Bacon Book Publishing Co. v. Nicholson, Ga. Ct. 
App.).. ¥ 702,260. 


Discovered Peril.—Court did not err in refusing to submit 
issue of discovered peril to jury where evidence established 
that defendant did not see plaintiff's decedent who was 
crossing the street prior to the time of the accident, the 
element of actual discovery being essential to this issue. 
(Surkey v. Smith, Tex. Ct. Civ. App.) .. 702,263. 
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Wantonness in Operation of Car—Where the driver of a car 
ignored the protests of his guest against the speed and 
manner in which he was operating his car, and attempted 
to pass another vehicle to which a — trailer was at- 
tached, the guest was allowed to recover for injuries sus- 
tained when the trailer hit the car and caused it to overturn. 
(Akers v. Stirn, Ohio Supreme Ct.). . .] 702,266. 


Failure to Exercise Degree of Care Required.—Bus passenger, 
who was injured when the bus sank into a bog in the road, 
was allowed recovery on the ground that defendant bus 
company failed in its duty to exercise the highest degree 
of care toward its passengers, inasmuch as said company 
neglected to inform its driver of this known dangerous con- 
dition in the road. (Teche Lines, Inc. v. Keyes, Miss. 
Supreme Ct.).. .f] 702,268. 


Verdict by Majority Vote of Jury.—The lower court’s action 
in allowing plaintiff's motion for a new trial was upheld 
for the reason that the jury rendered a verdict for defendant 
upon a majority vote in disregard of the instructions of 
the court in a case in which plaintiff sued for personal 
injuries sustained when the steering wheel in defendant’s 
automobile, in which plaintiff was riding, came off. 
(Mitchell v. Heaton, lowa Supreme Ct.). . . 702,220. 


New Trial After Jury Verdict—Where there was substantial 
conflict as to the side of the road on which the collision 
occurred between two automobiles, traveling in opposite 
directions, the court held that it was not error for the lower 
court to grant a new trial after the jury’s verdict, since a 
trial court may grant a new trial if it is satisfied that the 
verdict is against the weight of the evidence. (Meyers v. 
Moose, Cal. Dist. Ct. App.) .. .] 702,224. 


Damages for Wrongful Death.—In an action for damages 
occasioned by the wrongful death of his wife plaintiff was 
allowed to recover the amount expended for funeral ex- 
penses as an element of damages on the ground that this 
expense was properly incurred by him, as he was the only 
person to look after the matter of her burial. (Potts, 
Ex’rx v. Mulligan, Fla. Supreme Ct.)...{ 702,231. 


Judgment Against Assured.—The court affirmed a judgment 
for plaintiff against defendant insurance company for the 
amount of a judgment recovered against the administrator 
of defendant’s insured, there having been no reversible 
error in the lower court. (Schachtrup v. Union Automobile 
Indemnity Ass'n, Ill. App. Ct.).. . 702,233. 


Directed Verdicts—Verdicts were properly directed for de- 
fendants when it appeared that the only evidence available 


was that plaintiffs’ decedent was on the opposite side of 
the road and that he ran out into the road and fell in 
front of an approaching automobile owned by one of the 
defendants and driven by the other. (Butler, Admr. v. Ely, 
Tenn. Ct. App.) . . . 702,239. 


Disqualification of Juror.—Plaintiff was granted a new trial 


three months after judgment was entered for defendant, on 
the ground that his action for damages caused by a col- 
lision was not tried by a fair and impartial jury. This order 
was reversed on appeal, there being no statutory authority 
for vacating a judgment upon the ground of misconduct of 
a juror after the term at which the judgment was rendered 
has expired. (Osmundson v. Lang, Wis. Supreme Ct.)... 
{ 702,248. 


Wrongful Death as a Result of Accident with City Truck.— 


Judgment for plaintiff for the wrongful death of intestate 
was reversed because the verdict was against the weight 
of the evidence, and for error in charging the last clear 
chance doctrine. (Daley v. The City of New York, N. Y. 
App. Div., 2nd Dept.).. . 702,251. 


Decree Declaring Liability of Insurance Company.—The court 


entered a decree declaring that an insurance company was 
not obligated to defend an action brought by the parents 
of a youth, killed by one of insured’s employees while driv- 
ing a company truck, for the reason that said employee was 
under eighteen years of age and fell within the exclusion 
clause of the public liability policy issued to insured. (New 
Amsterdam Casualty Co. v. Milstein Bros., Inc., U. S. Dist. 
Ct., E. D. Pa.)...9 702,254. 


Instructions to Jury—Where the sole issues in the case were 


which of the parties had the right of way, which was negli- 
gent and which caused the collision at the intersection, the 
court held that instructions to the jury must be free from 
error, and reversed and remanded the case for the inad- 
vertence of the court in marking “guilty” instead of “given,” 
in the margin of the instruction regarding the preponder- 
ance of evidence. (Snyder v. Shepard, Ill. App. Ct.) 

7 702,258. 


Habitual Attitude Toward Traveling Public Admissible in 


Evidence.—Where plaintiff was injured when, in an effort 
to avoid hitting defendant who stepped in front of his car, 
he ran into an embankment, the court held that proof of 
defendant’s habit of obstructing the highway with his per- 
son was competent evidence as tending to show wilfulness 
and wantonness of his conduct. (Treppard v. Patton, Tenn. 
Supreme Ct.)...] 702,273. 
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